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In a letter dated November 3, 2003, your authorregpdesentative requested rulings on your
behalf concerning the distribution restrictions e@n8ection 1.401(a)(4)-5(b)(3) of the Income
Tax Regulations.

Company M, which is incorporated under the lawStaite N, maintains Plan X, a defined
benefit plan which your authorized representatsseds is qualified under Section 401(a) of the
Internal Revenue Code ("Code") and the trust ottlvlis tax-exempt under Section 501(a) of the
Code. Company M is a member of an affiliated grofiporporations as defined in Section 1.4
of Plan X.

The normal method of payment of benefits under Rlahin the form of a life annuity or a
qualified joint and survivor annuity, depending npaxpayer A's marital status at the time
benefit payments commence. A participant eligiblelfenefits, however, may elect certain
optional methods of payment. Pursuant to Amendi@@ai-1 to Plan X, one optional form is
the payment of retirement benefits in a single qasment.

It is represented that Section 7.3 of Plan X castagstrictions in accordance with Section
1.401(a)(4)-5(b)(3) of the Treasury RegulationsggRlations™) on the benefits Plan X can pay
to any highly compensated participant (includirfgraner employee) who is a member of the
group consisting of the twenty five highest paidoboyees and former employees with the
greatest annual compensation in the affiliated grou

Taxpayer A is a participant whose benefit is restd. Taxpayer A terminated service with
Company M on June 30, 2003. Effective upon his iatron, Taxpayer A became eligible
(subject to Section 7.3 of Plan X) to receive haadfits in a single cash payment pursuant to



Amendment 2001-1. Taxpayer A has advised Compatiyatihe wishes to have his benefits
paid in a single sum cash payment.

Section 7.3 of Plan X permits distributions of rieséd benefits if an acceptable arrangement for
repaying the restricted benefits ("Restricted Antdims agreed upon. Company M has
represented that the term Restricted Amount as lusegin is defined in Revenue Ruling ("Rev.
Rul.") 92-76, 1992-2 C.B. 76. Rev. Rul. 92-76 defirthe Restricted Amount as the excess of the
accumulated amount of distributions made to theleyag over the accumulated amount of the
employee's nonrestricted limit. The employee's estnicted limit is equal to the payments that
could have been distributed to the employee, consmgrwhen distribution commenced to the
employee, had the employee received payments ifothredescribed in Section 1.401(a)(4)-
5(b)(3)(1))(A) and (B) of the Regulations. An "acculated amount” is the amount of a payment
increased by a reasonable amount of interest frendate the payment was made (or would
have been made) until the date for the determinatfghe Restricted Amount. Section 7.3 of
Plan X provides that various means of securingd¢payment including repayment from
amounts held in an individual retirement accouR#() may be used. Taxpayer A has elected to
secure his repayment using an IRA.

Taxpayer A will enter into an agreement ("Repaynfggreement”) with Plan X to repay the
Restricted Amount if Plan X terminates and repayinmenecessary. Taxpayer A will secure his
repayment obligation with assets held in one oraniBAs established by him. It is represented
by Company M that the Repayment Agreement andebery interest of Plan X in the IRAs
and other related agreements and assignments weubkin in effect after Taxpayer A's death
and be binding on his estate, heirs and benefsda the same extent as applied to Taxpayer A
during his life.

The Repayment Agreement would provide for periodaalculations of the Restricted Amount
as required by Rev. Rul. 92-76 or other Code attthdrhe Repayment Agreement would also
provide for the release of assets from the secarigngement should the Restricted Amount
decrease because of the passage of time or othherdaAdditionally, the Repayment
Agreement would provide for the termination of Tayer A's repayment obligation, and the
release of any related security for repayment, lsh@payment no longer be required by the
regulation, Rev. Rul. 92-76 or other Code authofiyr example, the Repayment Agreement
could terminate should the value of Plan X's asseteed 110% of its current liabilities, should
the value of Taxpayer A's future benefits (hadghgment not been made) be less than 1 % of
the Plan's current liabilities, or should Plan Krismate in circumstances where the benefit
received by the Restricted Participant was notraisnatory under Section 401(a)(4) of the
Code.

The IRA security arrangement may be implementdeeeihrough a single IRA or through two
IRAs as described below.

Under the single IRA arrangement, Taxpayer A waaltlover the cash payment from Plan X
into a single IRA. In conjunction with the rollovéfaxpayer A would enter into an agreement
with the custodian of the IRA to have the paymemested in two classes of assets. One class of
assets (the "Restricted Class") would consist sétgshaving an initial fair market value of at



least 125% of the Restricted Amount. The seconssaté assets (the "Unrestricted Class”)
would consist of the remainder of the payment. Repayment Agreement would be secured by
(i) an assignment by Taxpayer A to Plan X of Taxgrad('s rights in the Restricted Class of IRA
assets and (ii) a reciprocal agreement betweenayax@ and the IRA custodian to hold the
Restricted Class of IRA assets for Plan X duriregghriod of restriction.

If, by virtue of Taxpayer A's age or death, Secd®d(a)(6) of the Code would require that
distributions from the IRA commence while Taxpay&s repayment obligation was still in
effect, such distributions would first be made frira Unrestricted Class of assets. In the event
that the assets of the Unrestricted Class wereustbd as a result of such distributions, further
mandatory distributions would have to be made femsets in the Restricted Class.

In the Repayment Agreement Taxpayer A would agrdakte certain remedial action in the
event that (because of distributions, investmerfop@ance or otherwise) the fair market value
of the Restricted Class of assets in the IRA shialldbelow 110% of the Restricted Amount. In
such regard, Taxpayer A would cause IRA assetsarnrestricted Class to be reclassified as
part of the Restricted Class in an amount sufficiemmake the fair market value of the assets in
the Restricted Class equal to at least 125% oR#@stricted Amount. Alternatively, Taxpayer A
would establish an escrow arrangement of the tgsertbed in Rev. Rul. 92-76, and place in
that escrow arrangement sufficient funds so thattigregate fair market value of the assets in
the escrow arrangement and the Restricted Claasssets in the IRA equaled at least 125% of
the Restricted Amount.

Under the double IRA arrangement, Taxpayer A wdtddl over" the single sum cash payment
into two IRAs established by Taxpayer A. One IRWAe(tRestricted IRA™) would receive an
amount initially equal to at least 125% of the Rettd Amount. The other IRA (the
"Unrestricted IRA") would receive the balance of fleyment. The Repayment Agreement
would be secured by (i) an assignment by Taxpayter RPlan X of Taxpayer A's rights to the
assets in the Restricted IRA and (ii) a recipr@gakement between Taxpayer A and the
Restricted IRA custodian to hold the assets oRastricted IRA for Plan X during the period of
restriction.

If circumstances were to arise which required IR#ributions pursuant to Section 408(a)(6) of
the Code, total required distributions would be enaxdm the Unrestricted IRA until exhausted.
Upon exhaustion of the funds in the Unrestricted,|Br otherwise as required by Section
408(a)(6) of the Code, required distributions wdodkdmade from the Restricted IRA. In the
Repayment Agreement Taxpayer A would agree todakimin remedial action in the event that
(because of distributions, investment performancativerwise) the fair market value of the
assets in the Restricted IRA should fall below 11df%he Restricted Amount. In such regard,
Taxpayer A would cause assets in the Unrestrid®&dtb be transferred to the Restricted IRA in
an amount sufficient to enable the fair market gadtithe assets of the restricted IRA to equal at
least 125% of the Restricted Amount. Alternativ@lgxpayer A would establish an escrow
arrangement of the type described in Rev. Rul. ®21t place in that escrow arrangement
sufficient funds so that the aggregate fair maviedtie of the assets in the escrow arrangement
and the Restricted IRA equaled at least 125% oRigstricted Amount.



In the event distributions required by Section 4)K) of the Code following Taxpayer A's
death result in the fair market value of the assetise Restricted Class or the Restricted IRA
falling below 110% of the Restricted Amount, theaxpayer A's successor(s) in interest will be
required to establish an escrow arrangement diyfiedescribed in Rev. Rul. 92-76 and place
sufficient assets in that escrow arrangement dalieaaggregate fair market value of the assets
in the escrow and the Restricted Class or the RestrIRA equals at least 125% of the
Restricted Amount.

Based on the above facts and representationspitbeving rulings have been requested:

1. Either variation of the IRA arrangement walisfy the requirements of Rev. Rul. 92-76
and neither variation will violate the provisioristioe regulation.

2. A single cash payment by Plan X to Taxpayer pagment of Taxpayer A's entire
accrued benefit will constitute an eligible rollodkstribution under Section 402(c)(4) of the
Code, and the rollover of the payment into one iRAwo IRAs (depending on the variation
of the IRA Alternative selected) within the 60 dagriod described in Section 402(c)(3) of
the Code will be treated as a transfer of all an®ueceived in the payment in accordance
with Section 402(c)(1) of the Code, where the natlois made as follows:

(@) The rollover is made into one IRA, and thdahRestricted Class of the assets of
the IRA is at least 125% of the Restricted Amouwnt;

(b) The rollover is made into two IRAs, and thesRicted IRA receives assets equal to
at least 125% of the Restricted Amount and the &tricted IRA receives the balance of
the rollover.

3. The assignment to Plan X of Taxpayer A's gge(i) in the Restricted Class of assets,
where the rollover is made into one IRA, or (ii)the Restricted IRA, where the rollover is
made into two IRAs, will not prevent qualification the IRA subject to such assignment
under Section 408(a)(4) of the Code.

4. Neither assignment referred to in (3) above wilate Section 401(a)(13) of the Code
prohibition against assignment or alienation ohgdanefits so as to prevent qualification of
the IRA subject to such assignment.

5. Neither assignment referred to in (3) above reslult in a deemed distribution under
Section 408(e)(4) of the Code.

6. Plan X will not be disqualified under Sectiorild®) of the Code and the accompanying
trust will not lose its tax-exempt status undertiBac501 (a) of the Code merely because (i)
a payment made to a participant consists in partsificted benefits and (ii) the contingent
obligation to repay such benefits is evidenced Repayment Agreement secured under
either IRA Alternative.



Section 401(a) of the Code provides the requiresfamtthe qualification of employees’
retirement plans. Section 401(a)(4) of the Codeipes that neither the contributions nor the
benefits under a plan may discriminate in favoemiployees who are highly compensated.

Section 1.401(a)(4)-5(b)(1) of the Regulations pites that a defined benefit plan must
incorporate certain provisions restricting beneditsl distributions so as to prevent the prohibited
discrimination that may occur in the event of eaglymination of the plan. Section 1.401(a)(4)-
5(b)(2) of the Regulations requires a defined hiep&dn to provide that, in the event of plan
termination, the benefit of any highly compensatatployee (and any highly compensated
former employee) is limited to a benefit that isxdscriminatory under Section 401(a)(4) of the
Code. In any one year, the total number of empleyd®se benefits are subject to restriction
under Section 1.401(a)(4)-5(b) of the Regulatiomay tme limited by a plan to a group of not less
than 25 highly compensated employees and formetogegs. If this group is so limited under a
plan, the group must consist of those highly corspad employees and former employees with
the greatest compensation in the current or amy ptan year.

Section 1.401(a)(4)-5(b)(3)(i) of the Regulationglier requires a defined benefit plan to
provide that the annual payments to an employegstulo restrictions on distributions must be
limited to an amount equal in each year to the paymthat would be made to the employee
under: (1) a straight life annuity that is the acial equivalent of the accrued benefit and other
benefits to which the employee is entitled undergtan (other than a social security
supplement); and (2) the amount of the paymentsiieeemployee is entitled to receive under a
social security supplement.

Section 1.401(a)(4)-5(b)(3)(iv) of the Regulatigmmevides that the above referenced restrictions
do not apply, if any of the following conditionsgatisfied:

(1) After taking into account payment to or on débathe restricted employee of all
benefits payable to or on behalf of that restrieetployee under the plan, the value of plan
assets must equal or exceed 110% of the valuergdrddiabilities, as defined in Section
412(1)(7) of the Code;

(2) The value of the benefits payable to or on bedfahe restricted employee must be less
than 1 % of the value of current liabilities befalistribution; or

(3) The value of the benefits payable to or on bedfahe restricted employee must not
exceed the amount described in Section 411(a)()Df(#e Code (restrictions on certain
mandatory distributions).

Section 1.401(a)(4)-5(b)(3)(v) of the Regulationsvyides that, for purposes of paragraph (b),
any reasonable and consistent method may be usddtErmining the value of current liabilities
and the value of plan assets.

Rev. Rul. 92-76 holds that a lump sum distributioan amount in excess of that otherwise
permitted under Section 1.401(a)(4)-5(b) of the iR&tgpns may be made, provided there is



adequate provision for repayment of any part ofdis&ribution representing the Restricted
Portion in the event the plan is terminated while testrictions are still applicable. Rev. Rul. 92-
76 states that one permissible method of secun@ggreement for repayment of the Restricted
Amount is the deposit with an acceptable deposiéproperty having a fair market value equal
to 125% of the amount that would be repayablegfglan terminated on the date of the
distribution by the trust. Also under Rev. Rul. B&-if the market value of such property falls
below 110% of the Restricted Amount, the emplogegbligated to deposit whatever additional
property is necessary to bring the value up to 125%e Restricted Amount.

With respect to ruling request (1), under the IRAaagement selected, Taxpayer A will enter
into an agreement with the trustee of Plan X undsch all or a portion of the Plan X

distribution would be contributed to a single IRAto two IRAs. Taxpayer A will enter into a
further agreement with the IRA custodian in oraesécure his obligation to repay the Restricted
Amount. This depositary arrangement with the IRAtodian is comparable to the arrangement
established in Rev. Rul. 92-76. Under the singl& #rangement, an amount equal to at least
125% of the restricted portion will be placed ie fRestricted Class of assets. Under the
arrangement using two IRAs, an amount equal tea#t|125% of the restricted portion will be
placed in the Restricted IRA. Adequate provisiomsraade in the event the value of the assets in
the Restricted IRA or the Restricted Class of assethe single IRA fall below 110% of the
Restricted Amount. The Repayment Agreement andkeckiagreements also provide adequately
for repayment in the event that the requiremenSeattion 408(a)(6) of the Code reduce the
value of the Restricted IRA or the Restricted Clafsassets in the single IRA to less than the
Restricted Amount. Accordingly, we conclude, widspect to your ruling request (1), that either
IRA arrangement will satisfy the requirements o/Reul. 92-76 and neither arrangement will
violate the provisions of Section 1.401(a)(4)-58pXf the Regulations.

With respect to your second ruling request, Sectigi(c)(1) of the Code provides, generally,
that if any portion of an eligible rollover disttibon from a qualified trust is transferred to an
eligible retirement plan, the portion of the distiiion so transferred shall not be includible in
gross income in the taxable year in which paid.

Section 402(c)(4) of the Code defines "eligibldawér distribution" as any distribution to an
employee of all or any portion of the balance ® d¢hedit of an employee in a qualified trust
except the following distributions:

(A) Any distribution which is one of a series obstantially equal periodic payments (not
less frequently than annually) made:

(i) For the life (or life expectancy) of the empésyor the joint lives (or joint life
expectancies) of the employee and the employesigraged beneficiary, or

(ii) For a period of 10 years or more,

(B) Any distribution to the extent the distributi@required under Section 401(a)(9) of the
Code, and



(C) any distribution which is made upon hardshiphef employee.

Section 402(c)(8) of the Code defines eligiblerestient plan as (i) an individual retirement
account described in Section 408(a) of the Codearfiindividual retirement annuity described
in Section 408(b) of the Code (other than an endemtraontract), (iii) a qualified trust, (iv) an
annuity plan described in Section 403(a) of thee&;@d) an eligible deferred compensation plan
described in Code section 457(b) which is mainthimgan eligible employer described in
section 457(e)(1)(A), and (iv) an annuity contrdescribed in Code section 403(b).

Section 402(c)(3) of the Code provides, generdtigt Section 402(c)(1) of the Code shall not
apply to any transfer of a distribution made after 60th day following the day on which the
distributee received the property distributed.

Rev. Rul. 92-76 holds that an otherwise eligibl@apusum distribution consisting, in part, of
benefits restricted under Section 1.401(a)(4)-3(bdf the Regulations, may be considered a
lump sum distribution, even though a portion of dingribution may have to be returned to the
plan. In this regard, a lump sum distribution sceén eligible rollover distribution to the extent
it is otherwise eligible for rollover.

Rev. Rul. 79-265, 1979-2 C.B. 186, provides thaqualifying rollover distribution is not
includible in an employee's gross income in they@ar when paid merely because it is
transferred into several IRAs.

With respect to ruling request (2), we conclude ¢haingle cash payment by Plan X to Taxpayer
A in payment of his remaining accrued benefit wadhstitute an eligible rollover distribution
under Section 402(c)(4) of the Code (assuminghéwtise qualifies under Section 402(c)(4) of
the Code), and the rollover of the payment, inte B®A or two IRAs (depending upon the IRA
arrangement selected) within the 60 day periodrdesttin Section 402(c)(3) of the Code will

be treated as a transfer of all amounts receivégeipayment in accordance with Section
402(c)(1) of the Code (to the extent such amourd®therwise eligible for transfer) where the
rollover is made as follows:

(a) The rollover is made into one IRA, and theiahiRestricted Class of the assets of the
IRA is at least 125% of the Restricted Amount; or

(b) The rollover is made into two IRAs, and the fReted IRA receives assets equal to at
least 125% of the Restricted Amount and the Unigtstt IRA receives the balance of the
rollover.

With respect to ruling request (3), Section 408(pyf the Code requires that, in order for an
IRA to be qualified, the written instrument cregtithe IRA must provide that the individual's
interest in his or her account must be nonforfégtabbnder this provision, an IRA custodian or
an employer would be precluded from asserting dayncto the assets in an IRA.

Taxpayer A will enter into the Repayment Agreemehich is secured by the assignment of his
rights in the Restricted IRA or an assignment ef Restricted Class of assets in a single IRA if a



single IRA is used. The assignment will be in theoant necessary to satisfy the repayment
obligation under Section 1.401(a)(4)-5(b)(3) of Begulations and Rev. Rul. 92-76. Since the
potential return of the restricted amount to Plasmtustee would not derive from any claim by
the IRA custodian or Company M, but from Plan Xght under certain circumstances to the
restricted amount, no forfeiture would occur inlatemn of Section 408(a)(4) of the Code.

Accordingly, with respect to ruling request (3), eanclude that the assignment to Plan X of
Taxpayer A's interest (i) in the Restricted Clalsassets, where the rollover is made into one
IRA, or (ii) in the Restricted IRA, where the rolier is made into two IRAs, will not prevent
qualification of the IRA subject to such assignmemder Section 408(a)(4) of the Code.

With respect to ruling request (4), section 4011(3) (©of the Code provides, generally, that a trust
shall not constitute a qualified trust under tla@sten unless the plan of which such trust is & par
provides that benefits provided under the plan matybe assigned or alienated. Section
1.401(a)-13(a) of the Regulations states that &eetD1(a)(13) of the Code applies only to plans
to which the minimum vesting rules of Section 411the Code apply. Since IRAs are not
subject to Section 411 of the Code, Section 4018a)¢f the Code is not applicable.

Accordingly, with respect to ruling request (4), eanclude that neither assignment referred to
in ruling request (3) above will violate the Sent#01(a)(13) of the Code prohibition against
assignment or alienation of plan benefits so age¢went qualification of the IRA subject to such
assignment.

With respect to ruling request (5), Section 408(edf the Code provides that, if an individual
for whose benefit an IRA is established uses thedBcount balance or any portion thereof as
security for a loan, that portion is treated ass&ithution to that individual.

In this case, the use of either the Restricted tiR#fe Restricted Class of assets in an IRA to
secure repayment to Plan X of the amount of thieiceed distribution is a pledge or use of
either the Restricted IRA or the Restricted Cldssssets in an IRA as security. However, in this
case, the contingent obligation to return certastricted amounts to Plan X is not a loan
because the primary purpose of such section issdora the funds in an IRA will be held for
retirement purposes rather than used to defraynsgseor to finance other activities of the Plan
X participant/IRA owner. Thus, since the arrangenmenlined above is not a loan, section
408(e)(4) of the Code is not applicable.

Accordingly, with respect to ruling request (5), eanclude that neither assignment referred to
in ruling request (3) above will result in a deendestribution under Section 408(e)(4) of the
Code.

With respect to ruling request (6), we have rulediling request (1) that the depositary
arrangement under either IRA arrangement satigtfiesequirements of Rev. Rul. 92-76 and that
neither arrangement will violate the provisionsSeiction 1.401(a)(4)-5(b)(3) of the Regulations.

Accordingly, with respect to ruling request (6), eanclude that Plan X will not be disqualified
under Section 401(a) of the Code and the accompartgust will not lose its tax-exempt status



under Section 501(a) of the Code merely becausep@yment made to a participant consists in
part of restricted benefits and (ii) the contingebligation to repay such benefits is evidenced by
a Repayment Agreement secured under either oRAealrangements described above.

This letter ruling is based on the assumption Btah X meets the requirements of Section
401(a) of the Code at all times relevant hereto.

Pursuant to a power of attorney on file with thifsce, a copy of this letter ruling is being seat t
your authorized representative.

Should you have any concerns with this letter, g#e@ontact * * *, SE:T:EP:RA:T3, Badge ID

*kkkkkhkkk at *kkkkkkkk

Sincerely,

Frances V. Sloan, Manager
Employee Plans Technical Group 3

Enclosures: Deleted Copy of this Letter
Notice of Intention to Disclose, Notice 437





